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GENTLEMEN OF THE GRADUATING Cuass: 


I po not propose on this occasion to attempt anything in 
the nature of a learned or elaborate discussion on the Law 
or its kindred subjects, but rather to address you in a 
familiar manner on matters of practical concern to yon as 
lawyers, and as citizens of the “ Republic.” 

You enter on your professional career at a most auspici- 
ous and interesting period in your Country’s history. You 
are the first Graduating Class since the surrender in Texas, 
on the 26th day of May, 1865, of the last rebel army gave 
the finishing blow to the Rebellion and terminated a war of 
four years duration—a war unexampled alike in the number 
of men engaged, of lives sacrificed and in the amount of 
treasure expended—a war waged against the National life 
with a firmness of determination seldom, if ever, before 
witnessed ; and in which the combined influence of desper- 
ate ambition on the part of the leading men of the Rebel- 
lion, and of a blind and terrible fanaticism on the part of the 
common masses, led to deeds of daring and endurance and 
self-sacrifice on their part, which in a worthy cause would 
have excited the admiration of the World. They had, too, 
the sympathy and the efficient though covert aid of almost 
every Government and, with few exceptions, of the whole 
aristocracy of Europe. 

This condition of things of necessity devolved on the 
people of those States, which remained true to the Union 
and steadfast to their country, a work of Herculean pro- 
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portions ; and heroically and magnificently did they respond 
to the call thus made upon them. A sublimer exhibition of 
valor and fortitude, of philanthropy, of love of country 
and of liberty than this war called forth on the part of the 
people of these States is not recorded in the history of our 
race. The result is worthy of the cause; our vast and, 
even to ourselves unimagined, material and moral resources, 
and our earnest love of our Institutions have been demon- 
strated ; the world has now conclusive proof of the strength 
as it had before, of the beneficence of our form of; Govern- 
ment ; and we have furnished incontrovertible and ever en- 
during evidence of the truth of the great proposition, that 
“man is capable of self-government.” We have forever ex- 
tinguished the hopes, and given the lie to the declarations, 
of despots and aristocrats, “ that the Great Republic was a 
failure,” and that free government, the government of the 
people, could not exist among men. The result of this con- 
test has also forever set the seal of condemnation on the 
fatal heresy of the “right of State secession ;” and this 
judgment thus'rendered by the people, after an expenditure 
of three thousand millions of dollars, and at the sacrifice of 
the lives of nearly half a million of brave men, can never, 
no never be reversed. It will stand firm as the Rock of 
ages, and will convert into historic truth the immortal words 
of Jackson, ‘*' The Union must and shall be preserved,” and 
the splendid prophetic declaration of Webster, “ Liberty 
and Union, now and forever, one and inseparable.” 

It is at this period that you enter on the stage of active 
life ; and while you can now congratulate yourselves that 
“your lines are cast in pleasant places,” you will I am sure, 
to whatever political party. you now or hereafter may belong, 
swear everlasting fidelity to those great Institutions of 
Republican liberty, which were founded for us by the noble 
men of a former generation and which have been saved by 
the equally noble men of our own time. 

Ina mere professional sense the war of the Rebellion is 
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of great interest to you ; it has given rise to an infinity of 
important and complicated questions, in the determination 
of which many of you, as lawyers, will be called on to par- 
ticipate. The liability of other governments and of indi- 
viduals for the vast depredations on our commerce by Rebel 
privateers ; the civil status of the people of the Rebel 
States during the Rebellion and since its termination ; the 
effect. of their statutes of limitation on non-resident cred- 
itors ; the validity of their and of our numerous confiscation 
acts ; claims for losses incurred in the war, present some 
of those numerous questions ; all rendered more difficult of 
solution by the fact that this was a civil and not a foreign 
war and thus we scarcely have any precedents to guide. 

You can have but a faint idea of the benefits which, as 
practitioners, you derive from the substitution of the “ Code 
of Procedure” for the pre-existing system of pleadings and 
practice ; not that the Code is a perfect work ; its imper- 
fections are traceable to the want on the part of its authors 
of a long, thorough, actual practice ; still all must admit, 
that the Code is a work of ability, and highly creditable to 
the talent and the learning of the Commissioners. The 
system which. preceded it, was technical and artificial to 
the last degree—in many instances, it had become.compli- 
cated and difficult—the number of merely arbitrary and posi- 
tive rules caused a seyere draft on the memory; the law 
student of that day was obliged to wade through numerous 
volumes relating merely to practice and the forms of plead- 
ing, preparatory to his examination ; and the practising 
lawyer, however eminent, was obliged to devote more or less 
attention to matters, which in no manner concerned the 
merits of his causes. Under such a system it was inevita- 
ble, that substance should often fall a sacrifice—and not un- 
frequently a costly sacrifice—to form. <A few illustrations 
may serve to amuse, if not to instruct. 

In Bain vs. Clark, 10 J. 424, the action was replevin for 
a-large quantity of wheat and rye; the defendant pleaded 
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‘that he leased the premises to one Graves, and had taken 
the property for rent unpaid-—the plaintiff replied that the 
defendant had given no such lease. The cause was tried ; 
the defendant proved his case and had a verdict—but judg- 
ment was arrested simply because the defendant had not in 
his plea set forth his title and alleged the estate of which he 
was seized, 

The same doctrine was held in Hopkins vs. Hopkins, 10 
J. 369 ; Kent, then Chief Justice, gave the opinion. Also in 
Harrison vs. McIntosh, 1st John R. 360; Kent also giving 
the opinion ; he says, “ with respect to this point, we have 
no relaxation of the rule of the common law, as the provi- 
sion in 11 Geo. 2, ch. 19, has not been enacted here.” 

Yet the unfortunate pleader in those cases adopted in 
precise words the precedent in 3d Ohit. Pl. 1047, (Spring- 
field Ed. 1833,) but forgot to look at Chitty’s note to the 
precedent, in which he says “ the precedent is given by 11 
Geo. 2, ch. 19, but would be fatally bad at Com. law.” Of 
course it was fatally bad here, as we had not enacted the 
Stat. of Geo. 2d. 

Percival vs. Hicky 18 Johns. 257 (A. D. 1820) is, if possi- 
ble, a still stronger illustration. The action was for dam- 
ages for a collision at sea, happening not willfully but 
through negligence; the action was trespass vi et armis ; 
the cause was tried and verdict for plaintiff for nearly 
$30,000. A motion was made to set aside the verdict and 
for a new trial on the ground, that the action should have 
been trespass on the case—and not trespass vi et armis. The 
case was argued by the ablest lawyers, David B. Ogden, 
Thomas Addis Emett and John Wells ; names with which 
you are all familiar—nearly 40 pages are occupied with the 
report of the case ; and finally, by the vote of three out of 
the five distinguished Judges then on the Bench, the motion 
for a new trial was denied and the plaintiff thus barely 
escaped the loss of the $30,000 justly and meritoriously 
due to him; and merely because his lawyer brought an 
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action in form of trespass vi et armis instead of trespass 
on the case!! Hundreds of similar instances might be ad- 
duced, but surely these are sufficient to show that the “ Code 
of Procedure,” with its imperfections, is far superior to the 
system it superseded, and will relieve you from many of the 
perplexities, trials and perils, which surrounded those, who 
entered on professional life a few years before.you. 

I take this éccasion to call your attention to another sub- 
ject, which concerns you alike as citizens and as lawyers, 
and in reference to which, though young, you may exercise 
influence. You are perhaps aware that, by an Act of the 
Legislature of New York, in 1857, three Commissioners were 
appointed, whose duty was declared to be “ to reduce into a 
written and systematic code the whole body of the law of this 
State.” The Act also provided, that these Commissioners 
should perform the service gratuitously. Having completed 
their work, they reported their proposed Code to the Legis- 
lature at the session of 1866, accompanied by an ingenious 
argument in its favor. Conceding the ability of the work, 
the experience of the past, in my judgment, shows the danger 
and the impolicy of its adoption. The serious and inherent 
difficulty arises from the imperfection of human language, 
and from what may well be declared to be the empossibility 
of expressing the ideas of the writers in words which will 
not admit, on every page, if not in almost every section, of 
the volume, of doubt as to the meaning ; thus leading to an 
infinity of questions and of cases on the construction—a 
difficulty which, from the nature of the case, and according 
to the lessons of the past, cannot be overcome in one genera- 
tion, nor in many, if even in centuries. Moreover, judging 
again from the past, no year, during the life of any one man 
living, would. pass without amendments, additions, subtrac- 
tions, alterations, in profusion. Thus the very object, sim- 
plicity, certainty in the law, intended to be accomplished, 
would be defeated, and the law, for a long series of years: 
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would be rendered less simple and more uncertain than at 
present. 

In this, as in other affairs of life, experience is the safe 
and reliable guide; and a few facts will inform us what 
lesson is conveyed by this best of teachers. 

The British “Statute of Frauds,” 29, Ch. 2, ch. 25, was 
adopted in 1677 ; it was substantially enacted in New York 
in 1787, and has been adopted in most of our States : it 
consisted originally of twenty-five sections, and contains 
about the same number now. This brief Act has given rise 
to many hundred of reported cases in England and in this 
country ; and not a year even now, at the expiration of 
nearly two centuries since the passage of the original Act, 
elapses that does not bring forth a harvest of cases. You 
will find some in the latest reports of this State, 32 N.Y. R., 
and 43d Barb.’ Sixty years ago a volume of 500 pages of 
Commentaries on this Statute was published in England 
(Roberts). Lord Kenyon, in 1st Hast., 194, declares it to 
be “of the highest importance to preserve unimpaired the 
several provisions of the Statute of Frauds, which was one 
of the wisest laws on our Statute Book.” On the contrary, 
Lord Wilmot, in 3 Burr, 1921, says: “Had the Statute 
been carried into effect according to the letter, it would have 
done ten times more mischief than it has done good.” — But 
Tord Kenyon, again in 7 T. R., 204, says: “It is a very 
beneficial Statute, and if the Courts had abided by the strict 
letter of the Act, it would have prevented a multitude of 
suits that have been brought.” 

Lord Mansfield agreed with Lord Wilmot; and Lord 
Cowper and Lord Alvanley with Lord Kenyon. 

The Revised Statutes of New York, adopted in 1830, 
besides having almost lost their identity by constant amend- 
ments (as will be seen by Judge Edmonds’ last edition of the 
Laws of New York, in 5 volumes of seven or eight hundred 
pages each), have produced in the brief space of thirty-five 
years a vast amount of litigation; and hundreds of cases 
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arising on those Statutes are found in our reports. One or 
two of the sections of the article entitled, “Of Uses and 
Trusts,” and “Of the Creation and Division of Estates,” 
furnish an illustration, equally striking and mortifying, of 
the imperfection of language, even when used by men of 
uncommon talent, learning and accomplishment, for surely 
none will deny that such were the three Revisers, John CO. 
Spencer, John Duer, and Benjamin F. Butler. Yet the brief 
sections to which I have referred gave rise, among many 
others, to the cases of Coster vs. Lorillard, 14 Wend., 265, 
in 1835, and Hawley ws. James, 16 Wend., 61, in the ensu- 
ing year; the report of the first case occupying 134 pages, 
and of the second 225 pages; the one involving property to 
the amount of three millions, and the other to the amount 
of a million and a half of dollars. The cases were argued 
by the most distinguished Counsel ; the first, by Benjamin 
F. Butler, Peter A. Jay, George Wood, David B. Ogden, 
Henry R. Storrs, John C. Spencer, and John Duer; and 
the second, by Samuel Beardsley, Dan. D. Barnard, J. J. 
Roosevelt, Samuel Stevens, Henry R. Storrs, John C. Spen- 
cer, Alonzo C. Paige, and Benjamin F. Butler. In this 
latter case it was remarked, by an eminent member of the 
Court for the Correction of Errors, in giving his opinion, 
that “the object and intention of the Revisers and of, the 
Legislature was to embody in the Revised Statutes. a new 
and entire system, comprising clear, definite and certain 
rules in relation to Real Estate, applicable to and conclusive 
in all cases likely to occur. They intended those rules to 
harmonize with the spirit of the age, and with our civil in- 
stitutions and policy. How far they have succeeded, to 
what extent they have, to use their own words ‘rendered 
simple, uniform and intelligible that which was before 
various, complicated and abstruse,’ if we are to be guided 
by the numerous commentaries written and made on their 
labor, it would perplex the most ingenious mind and the 
maturest judgment to determine.” 
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The most singular and, it may well be said, the truly extra- 
ordinary part of this matter is yet to be related. You have 
seen that, in the first of these cases, the three Revisers were 
among the Counsel by whom it was argued ; they severally 
represented parties having adverse interests, and each gave 
a different construction to those few lines which, be it 
remembered, were their own deliberate and carefully con- 
sidered work of only six years before. Is it surprising that 
an eminent statesman and learned jurist, a member of the 
Court, said in delivering his opinion : “ The views of the 
Chancellor and Vice-Chancellor on several important points 
conflict with each other ;-no two of the Revisers agreed on 
the argument in their exposition of the sections of the Statute 
affecting this case; and of the four learned Counsel, there 
was no one that did not disagree with all the rest in his 
premises and conclusions ;” and he adds: “If the common 
law had been left untouched, the will under consideration, 
would have presented very little if any difficulty”! ! 

Again, the “ Code of Procedure” was adopted in 1848 : 
during the comparatively brief period that has since elapsed, 
multitudes of the original sections have been amended, and 
the number has increased from 391 to 473; it has been 
wonderfully prolific in cases and reports ; the last 40 vol- 
umes of Barbour contain over 500 cases arising on it; the 
last 27 volumes of Howard, the 19 volumes of Abbott, the 
3 volumes of the “Code Reporter,” and the one volume of 
the “Code Reports” at least 4,000 more. Some few are 
reported twice or more; but those are quite compensated 
by the Code cases scattered through the Reports of the 
Superior and Common Pleas Courts of the City of New 
York, and of the Court of Appeals and some other Reports 
which have been published ; thus, in the space of 17 years, 
presenting over 4,500 cases of construction of the Code! 
And the work still goes bravely on, new cases being con- 
tinually reported. Besides all this, a member of our bar 
has recently issued his eighth edition of the Code, a formid- 
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able volume of 1,000 pages, of which the. Code itself oc- 
cupies 100, the remaining 900 being devoted to com- 
mentaries, constructions and criticisms by our judicial 
tribunals. Illustrations in infinite variety might be added 
of the truth of the proposition I stated. 

Nor is this difficulty limited to this species of writing : 
we witness daily in our Courts and in the affairs of life the 
conflicts of opinion on the meaning of the phraseology of 
contracts, conveyances, wills, and the numberless instruments 
used in business. Moreover, the idea: of a Code, as express- 
ly stated in the Act creating this commission, is that it shall 
contain “ the whole body of the law of this State,” written 
and unwritten; that here and here only is the whole law 
to be found, now and hereafter ; a sort of Procrustean bed, 
that does not, like the common law, admit ‘of adaptation to 
the constant changes recurring, more emphatically at this 
period, in the vastly diversified affairs of business and of 
life. The experiment of codification has neyer yet suc- 
ceeded. I call your attention to the wise remarks of Judge 
Edmonds on this subject, in the introduction to his edition of 
the Statutes. Perhaps those who live a century hence might 
be benefited by our adoption of the proposed Code, which 
during that time vould have been undergoing the fiery trial 
of judicial construction, and might then, though far from 
being perfected, have attained a considerable degree of cer- 
tainty; but the men of this generation may well pause be- 
fore trying this experiment, however great may be the art- 
istic merits of the work. 

At the next State Election, the people of New York are 
to pass on the question of a convention for the amendment 
of the Constitution: the vote will doubtless be in favor of 
the measure. In that event, the convention will assemble in 
1867. One subject especially interesting to you as lawyers 
will be considered by that body, the question of continuing 
the elective judiciary. I was a member of the convention 
which formed the present Constitution, and then spoke and 
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_voted against an elective judiciary ; the proposition was 
adopted by an overwhelming majority, and was by a like 
majority approved by the people. You have heard much 
said of the evils of this part of the system ; but it may well 
be questioned whether the alleged evils arise from that 
cause or from the inherent defects of the judicial system 
itself. If that system is con‘inued, I do not hesitate to say 
that the present mode of filling these high offices is as un- 
objectionable as any other. Since the present system went 
into effect, vacancies in the judicial office have frequently ° 
occurred, and have been supplied by Zxecutive appointment; 
it cannot be truly affirmed, as a general rule, that the “ ap- 
pointed” have been superior to the “elected” Judges. 

Again, with our present eight judicial districts, and with 
the existing practice as to party rewards and patronage (a 
practice very unlikely to be changed), it is clear that higher 
judicial merit and ability would not be insured by vesting 
the appointing power elsewhere. 

In the first place, the incumbents would never be originally 
selected from any district but their own ; in the second place, 
they never would be selected from the party opposed to the 
then dominant party ; and thus if a Judge were to be ap- 
pointed for a district he must and would be selected from 
the residents of that district, however deficient all those 
might be, and however inferior to many in the adjoining 
district. And again, he must be of the same party with 
the appointing power, even if no man of that party in the 
given district were fitted for the office, and there were many 
of the opposite party of conceded qualifications. How, 
then, under the present system, could the suggested change 
be considered an improvement? But whatever objection 
may be urged against the elective system, it is quite Uto- 
pian to imagine that this power, once assumed by the people, 
will ever be surrendered. 

The moral of all this is, that our next Constitutional 
Convention must devise a judicial system that will obviate 
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the defects of the present, as well in the particular just 
mentioned as in many others. I have spoken of this mat- 
ter from its importance to you as lawyers; and for the 
further reason that, though none of you may be members of 
the coming Convention, each one of you will have it in your 
power to exercise more or less influence on these vital 
questions., 

It has sometimes been stated that the pursuits of litera- 
ture, even in moderation, are unfavorable to the success of 
the lawyer, whose position subjects him to the double task 
of acquiring the means of present livelihood and ultimate 
pecuniary independence, and of securing an honorable pro- 
fessional standing. I do not concur in this sentiment ; and 
many shining examples in Great Britain and in our country 
demonstrate that reputation in literature is compatible, not 
only with eminence at the bar, but with the practical pur- 
suit of the profession. One of the members of the bar of 
this city, a few years since, gave us a beautiful literary 
gem. The distinguished head of one of our first colleges 
said of it, that it should be circulated by tens of thousands 
of copies, on account of its moral as well as of its literary 
merit. It was highly commended, and was republished in 
Europe ; and yet its author then held, and still holds, an 
honorable place at the bar, while, at the same time, giving 
his numerous clients continued evidence of his business 
capacity and fidelity. Many others of the bar of New York, 
as well as of other States, could be named, who, while giv- 
ing faithful attention to their professional business in all its 
branches, have found time to commune with “ the muses,” 
and have, in the productions of their pens, added brilliancy 
to their own reputations and done eredit and good to their 
country. It would be well for all of us to mingle with 
our professional labors, some of the elevating and refining 
influence of literary cultivation and acquirement. Not that 
lawyers should become professional authors ; our profession 
is, as has been said of painting, “a jealous profession, and 


14 


admits of no rivals ;” but no lawyer ever suffered in for- 
tune or in fame by adding to his legal learning and to his 
business skill the kindly, moral, and intellectual benefits of 
literary culture. 

In reference as well to literature as to law, the “civil 
law” should not be overlooked by you. Indeed, the learned 
author of the American edition of the “Institutes of Jus- 
tinian,” says, in his preface to that work: “I cannot see 
how any man can be considered a well-read lawyer who is 
ignorant of a system matured by the experience of the most 
polished and powerful nation of antiquity.” An able 
English editor of “Blackstone’s Commentaries,” in con- 
trasting the common and the civil law, says of the former : 
“That it is like the rude pyramids of Egypt, which have 
withstood the shock of ages, while the latter resembles the 
more elegant and more modern structures of Attica, Rome 
and Palmyra, which have long since sunk beneath the stroke 
of time.” But, however this may be, the common law can- 
not boast, in all its maxims, of anything more elevated or 
more pure than is found in the 3d Section of the 1st Title 
of the First Book of the Institutes: “The precepts of the 
law are to live honestly ; to hurt no one; to give to every 
one his due.” 

It is said by De Tocqueville, in his splendid work, “ De- 
mocracy in America,” “that the lawyers are the aristocracy 
of this country; he does not mean this in the European 
sense ; but he does mean, and in this he is right, that the 
bar, as a class, is the most influential; that from it are 
necessarily supplied the highest judicial officers ; that it 
furnishes a large proportion of the incumbents of the most 
important executive and legislative positions ; that it ex- 
ercises a powerful influence in the social and political rela- 
tions of life; and that this profession is more emphatically, 
than any other, a passport to individual preferment and 
distinction. It thus attracts a larger proportion, than any 
other, of the genius, talent and learning of the country, 
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all that concerns the moral, intellectual and material im- 
provement of the people, and in the diversified enterprises, 
having in view those beneficent ends. Notwithstanding 
many exceptional cases, it may truly be affirmed that the 
bar, as a whole, has not dishonored this high position. 

The influential place you thus occupy brings with it cor- 
responding duty and responsibility, and calls on you empha- 
tically to walk in the paths of honor, virtue and integrity. 
The history of the law, from its earliest day, has furnished 
illustrious examples of an earnest love of civil liberty, of a 
true appreciation of the rights of man, and of genuine 
philanthropy in the professional aid its members have 
afforded to the unfortunate and the oppressed. Study the 
lives of Marshall and of Kent; and while you admire the 
splendid monuments erected by their genius and learning, 
do not forget the pure patriotism, the enlightened love of 
civil freedom, the spirit of benevolence, in fine, the moral 
symmetry, which has shed such a serene and attractive 
lustre around their characters as men. 

It is because of the influential position, which you are to 
occupy in society and in life, that I deem it indispensable 
to impress upon you your responsibilities in reference to the 
Christian religion. I do not speak of denominations, nor of 
sects, nor of any matter which is especially within the pro- 
vinee of religious instructors—I speak now only of that 
which concerns your duty as citizens of this Republic. No 
one can deny that the morals of this religion, as found in 
the Bible, are the only morals ever yet known to man, by 
which he can be safely and happily guided through the 
varying scenes of earthly existence. There and there only 
can he learn his duties to his fellow-man ; and in proportion 
as he performs those duties, does he, as all will admit, pro- 
mote the well-being of himself, of society and of the world. 
We believe our form of Government to be the most bene- 
ficent ever vouchsafed to man—but it is a Government of the 


16 


people; they are reciprocally the governors and the gov- 
erned ; and thus, from the nature of the case, the founda- 
tion-stone of our edifice is their intelligence and virtue. 
The virtue and the intelligence thus indispensable, are 
Christian virtue and Christian intelligence, and not the in- 
telligence and virtue of heathen Greece and Rome. We 
do not exceed the people of those States in intellectual 
brilliancy or power ; and the virtues of a Socrates, in view 
of the heathenish darkness in which he was enveloped, 
excite our admiration ; but the intelligence and virtue of 
Greece and Rome, as the event proves, were unavailing to 
secure their political structures from early decay and cala- 
mitous dissolution. It is true that of the thirty-five millions 


of our population, by no means a majority is composed of . 


those individually and personally belonging to the class 
ordinarily called “ professors of religion ;” still no one can 
estimate the influence for good, in our personal, social and 
domestic relations, and in the preservation and maintenance 
of our institutions of Republican liberty, proceeding from 
the general prevalence of the Christian faith ; the respect 
of the great mass of the people for the institutions of reli- 
gion ; the uniform public recognition by all in high official 
stations of our obligation to and dependence on the “ God of 
the Bible ;” our acknowledging and proclaiming ourselves 
a “Christian nation.” Living as the people of this land 
have, from the hour of the landing of our forefathers on 
the shores of Massachusetts and Virginia, with the insti- 
tutions of Christianity in their midst, none fully appreciate 
the extent of the blessings which they have produced. The 
dews of heaven, noiselessly and almost imperceptibly, shed 
their kindly influence on the material earth, and are indis- 
pensable to the production of its fruits; so the religion of 
our country, in numberless though unseen ways, exercises 
its benignant power on all the varied relations of man. 
The sun shines alike on the just and the unjust ; and Chris- 
tianity spreads its protecting shield, in all the affairs of life, 
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over the rejecter as over the recipient of its faith, and 
secures all alike from the horrors of universal barbarism. 

It is undeniable that, under our system of Government, 
the Christian religion, with its meliorating influence on the 
intellect and the heart, is essential to national life ; in other 
words, its abolition here, if such a calamity can be imagined, 
would be the death-knell of the Republic ; and not a decade 
would elapse before anarchy, confusion, disruption, innu- 
merable horrors of every sort, would take the place of the 
peace, security and happiness as individuals, and the honor 
and glory as a people we now enjoy under the blessed, 
though often unacknowledged and unappreciated, influence 
of our national Christian faith. The Republicans of 
France, during the French Revolution, by legislative enact- 
ment, abolished the Christian religion, and decreed the non- 
existence of God! Fancy cannot picture the awful scenes 
which consequently occurred in Paris and throughout France. 
May the dreadful lesson then taught by them, never be lost on 
us! It follows that it is one of your most sacred duties, as 
citizens of the American Republic and as members of its 
most influential class, at all times to cherish, and on all fit- 
ting occasions in professional life to express, veneration and 
respect for the religious institutions and the national faith 
of your Country. 

I scarcely need tell you that success in life, and none the 
less in the lawyer’s life, is only attainable by remembering 
and obeying the earliest of the divine decrees, “ in the sweat 
of thy face shalt thou eat bread ;” which, applied to your 

-case, signifies, that an honorable professional standing and 
pecuniary competency can be acquired only by unremitting 
and self-sacrificing labor. You will find, however, that 
those labors have many accompanying pleasures, and that 
your path, though not free from thorns, is strewed with many 

' flowers. Nor need I tell you that éntegrity is an indispens- 

able element in the character of all in our profession who 
seek an honorable place in its ranks. Artifice, fraud, 
9 
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low cunning and the tricks and contrivances of the pet- 
tifogger, may obtain for him who practises them temporary 
success and apparent prosperity ;\ but the sun of such almost 
invariably sets in darkness even long before the meridian 
is reached. Never in my professional observation have I 
known a “dishonest” lawyer, whose career, whatever 
temporary success might attend it, did not terminate in 
ignominy and obscurity, and generally without even the 
alleviation of an illy-acquired fortune. Irrespective of 
elevated moral considerations, and looking only to selfish 
interest and worldly good, there is no truer saying than 
that “ honesty is the best policy.” Iaddress educated and 
enlightened men, whose very instincts tell them of the 
moral beauty of integrity : most happily that, which is so 
beautiful morally, is an essential element of prosperity in 
affairs merely secular and personal. 

No man can make the long-continued efforts and sacri- 
fices indispensable to professional distinction unless sustained 
and led on by an honorable ambition ; nor is the prize within 
his grasp without a manly self-reliance and a resolute de- 
termination to “press forward,” undeterred by diffidence 
and self-distrust, encouraged and supported by knowing 
that the trials necessarily incident to first efforts are pre- 
cisely those which have already been met and overcome by 
thousands, indeed by ald who have attained distinction. 
Never doubt that the Creator has endowed you with intel- 
lectual power sufficient to enable you to act well the part 
assigned to you in life and in the pursuit you have adopted, 


provided you ever regard the indispensable “ conditions. 


precedent” of honesty, good morals, perseverance, industry 
and self-reliance. 

You have a right, too, to remember, among the grounds 
of a just self-confidence, your education here, and. to feel 


that none have had better means of preparation for the - 


efforts and contests of professional life than they who have 
enjoyed the benefits of the Institution of which you are to be 


ae 
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Alumni. Let me earnestly advise each one of you, who has 
a just aspiration for professional fame, not to put off your 
Jirst appearance; the more this is procrastinated the 
severer will be the trial, and the more difficult the task of 
overcoming the diffidence incident to every ingenuous youth. 
At the time of my admission to the bar and long after, 
three years’ practice as attorney was pre-requisite to admis- 
sion as counsel, and, consequently, to the right to try or 
argue any cause in the higher Courts. Now, the law places 
you to-morrow in the same position in this respect which 
your predecessors occupied only at the expiration of three 
years : its theory necessarily is that you are as well quali- 
fied now as they were after those years. The change was 
made in justice, as it was deemed, to young men; and so 
you are honorarily bound to show the practical truth of the 
theory, and therefore to enter as bravely into a trial or an 
argument in your first year as the men of twenty years ago 
should have done in their fourth. I should be false to my 
own painful experience were I to deny that a lawyer’s first 
appearance in a trial *or argument is a sore test of his 
nervous system ; but the same experience enables me to as- 
sure you, ‘c’est le premier pas, qui coute,” and that, after a 
few repetitions of the task, its terrors will disappear. Thus 
“pass the Rubicon” and the victory is yours. Timidity 
and self-distrust will give place to a proper confidence and 
a just self-reliance. Many a youth, not deficient in integrity, 
industry, talent or acquirement, has failed solely for want 
of courage to ‘‘take the first step ;’ he held back and held 
back, neglecting many a fair opportunity, till finally, yield- 
ing to a feeling of discouragement, he ceased all effort for: 
the “ prize,” abandoned the field to his braver brethren, and 
himself sunk down in apathy, content with the clerical 
and humbler, though sometimes lucrative, branches of pro- 
fessional business.’ 

I cannot close my address on this occasion more appro- 
priately than in the words of Justinian to the young men 
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of Rome in the Proemium to the Institutes: “ Receive, 
therefore, and study the law with diligence and alacrity ; 
and show yourselves so competent therein, that you may be 
eminent among its professors, and that you may entertain a 


cheering hope of having part of the Government committed 
to your charge.” 


NOTES TO PAGE 11. 


Nore |.—In view of the number of cases that have arisen on 
the Code, it would at first blush seem inconsistent to predicate 
of it, that it was an improvement on the old system. Many 
have supposed (and such was the opinion of the late Nicholas 
Hill) that it would have been wiser to retain the former sys- 
tem with proper amendments; if this be granted, it cannot 
be denied that the Code of Procedure has relieved the practis- 
ing lawyer from heavy burdens, and is better calculated for 
the administration of justice than its predecessor. 


Nore 2.—The statement that “the experiment of codifica- 
tion has never yet succeeded,” is true, assuming the design 
and object to be, as is alleged, to give certainty and perma- 
nence to the law. 

The two great nations in which codes have been adopted, 
in other words, in which the effort was made to embody in 
one—or a few volumes—the whole law of their country, were 
under despotic governments; further, the laws they codified 
were mainly written laws, the decrees, rescripts, ordinances, 
statutes of those who had theretofore been the law-makers ; and 
thus codification there required merely a selection and digest 
of these ; again, those people and their jurisprudence were utter 
strangers to the “ common law,” as it has existed in England 
for centuries, and in this country ever since its colonization by 
Englishmen. This law, from its very nature, and as its very 
name imports, is unwritten, that is, is not found in legislative 
acts, written statutes, the decrees, ordinances, rescripts of 
the sovereign, and thus is not limited, straightened and un- 
bending, as written law of necessity is, but is operative in all 
cases that may arise; its benignant, comprehensive and all- 
sufficient principle being, that ‘there is no wrong without a 
remedy.” It would seem clear that an attempt to limit this 
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law by “reducing it to a written code,” could not be attended 
with beneficial results. The existence of the common law iq 
England for so many centuries, is evidence of its beautiful 
adaptation to a free people, and this adaptation furnishes the 
reason why no codification of “the whole body of the law” 
has ever been made or seriously attempted there. 

Codification under the most favorable circumstances has 
failed to attain its professed objects. The institutes of Jus- 
tinian, prepared under his direction by ten of the most eminent 
Roman jurists, and the ancillary “ Code and Pandects,” form- 
ing together one system, were fondly expected by him to 
make the law so clear that none could misunderstand it, and 
so enduring that nothing could change it. Indeed, so averse 
was he to any change, and so sensitive to the danger of the 
uncertainty that might be produced by commentaries and 
constructions, that he denounced the punishment of forgery 
against any who should presume to interpret those laws ;* 
yet six years had not elapsed from the publication of the code 
before he added two hundred of his own laws, and fifty deci- 
sions on the darkest and most intricate points of jurisprudence ; 
every year was marked by some legal innovation; many of 
his acts were rescinded by himself, and many rejected by his 
successors.t 

Again, the Novels (Nouvelles Constitutiones or Authenticz) 
were subsequent additions or innovations, and these were 
very numerous. { 

Montesqieu, in his “ Grandeur et Décadence des Romains, 
says in reference to the codification by Justinian, “‘ We see in 
the course of a few years after its adoption jurisprudence 
changing more than it has changed in the last three hundred 
years of the French Monarchy.”§ 


0 ¢ 


* Gibb. Rom. Emp. iv. : 266 (N. Y. edition, 1822) ; and on the same page 
Gibbon well says: ‘(It is the first care of a reformer to prevent any further 
reformation.” 

+ Gibb. iv. : 267; and in a note to page 265 Gibbon mentions “ the glorious 
uncertainty of the civil law,” as affording what Montaigne calls ‘Questions 
pour l’Ami.” 

} Preface to Cooper’s Justinian vii. 

§ Mont.: Works, VI., 240-241. (Paris Ed., 1805.) 
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The work of Justinian was the selection from the multitude 
of the written laws of the Empire, of such as he deemed 
should be retained for the benefit of his people then and for 
the future. We see the result! And it may well be inquired, 
what good could be expected here from a Code embracing 
not only the “ whole body” of the Statute law, but the “ whole 
body” of the “Common law ?” 

The French Code, or Code Napoleon, was the embodiment 
in one work of the vast mass of written laws of France, pro- 
mulgated by Napoleon’s predecessors in the government, for 
centuries, and then existing. This codification was of the 
same kind of matter and under similar circumstances with 
that of Justinian: it was the work of a large number of the 
ablest lawyers of France, was conducted under the immediate 
personal supervision of the Emperor, and its completion occu- 
pied many years; yet with all this, and with the advantage of 
its being a summary of only that which had previously been: 
written and published, and with the further advantage of its 
being in the French language, which, as is well known, is far 
more capable than ours of precision in the composition of laws 
and statutes and the expression of legal ideas generally. 
What has been the practical result of that work in securing 
certainty and permanence in the law? Since its adoption, a 
period of about sixty years, upwards of two hundred volumes 
of adjudicated cases and of commentaries upon it have ap- 
peared: it has been undergoing constant changes by legisla- 
tion or imperial repeals, additions and amendments; a few 
years since sixty-five of its sections were swept away at one 
time, and by a single act of the Corps Legislatif. 

The “Civil Code of Louisiana” was adopted in 1824, in 
substitution for the “ rudis indigesta que moles” of French, 
Spanish, and Roman Law, and United States Statute Law, 
under which the people of that State then lived, (or, it may 
well be said, suffered.) It is confessedly a work of great 
ability : indeed it could not be otherwise, for it had in its pre- 
paration the aid of the genius and learning of that eminent 
statesman and lawyer, Edward Livingston, who was its zeal- 
ous friend and advocate. In the then existing state of things 
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in Louisiana, the codification of the law was a necessity, as it 
was in Rome and France for the same reasons. Yet, not- 
withstanding its apparent perfectness, a new edition was 
published after the lapse of fourteen years containing, besides 
legislative changes made in the interim, references to a vast 
number of reported adjudications on its meaning and construc- 
tion. Up to the time of the Rebellion in 1861, a period of 
only twenty-seven years after the adoption of the code, not 
less than fifty-five volumes of reports were published in that 
State, in which will be found multitudes of decisions on vari- 
ous sections of the code; thus again illustrating the impossi- 
bility of the law-maker so using language as to prevent con- 
stantly recurring conflicts of opinion as to his meaning. 

These three codes, the Justinian, the Napoleon and the 
Louisiana, were each and all of them marked by extraordinary 
intellectual power, and they were, moreover a necessity to the 
people for whom they were ordained; but will it be believed 
that those codes would ever have existed, if Rome, France 
and Louisiana had at the time enjoyed the combined benefits 
of such a “body” of statute law as the Revised Statutes of 
New York, and such a “common law” as is made by the 
Constitution of this State a part of the law of the land? 
Where, then, would have been the necessity, where the utility 
of codification ? 

The ability and high reputation of the three commissioners of 
the Code are universally acknowledged and are cheerfully con- 
ceded ; but will they succeed, where Justinian and his numer- 
ous corps of the most able Roman jurists, Napoleon, aided 
by the most distinguished lawyers of France, and the illustri- 
ous Edward Livingston and his confreres of Louisiana failed ? 


